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domicil was constructively that of the husband, this is negatived by 
the finding of the New York court that the separation was due to 
the fault of the husband, and hence the wife had a separate domicil. 
i Columbia Law Review 396. 

In conclusion it is submitted that the principal case refuses to 
carry to its logical conclusion the accepted theory of divorce, is 
opposed to the weight of authority in this country, and is incon- 
sistent with Atherton v. Atherton. It is supportable, if at all, only 
on the ground that public policy demands that divorces shall be 
granted only where one party is domiciled in the state and the other 
is therein personally served with process or voluntarily appears, or 
where the suit is at the matrimonial domicil. But these reasons 
would seem more appropriate for the consideration of the State 
legislatures than of the courts, whose regard for them must result in 
the abandonment of theory for a hopeless inconsistency in practice. 



The Duty or a Railroad to Refrain from Discrimination in 
Granting Sidetrack Facilities. — Under its duty as a common car- 
rier to provide adequate facilities and equipment for transporting 
such freight as may be presented to it for carriage, Hutchison, Car- 
riers, 2nd ed., § 292, it is universally held that a railroad is bound 
to provide such stational facilities as are reasonably necessary for the 
loading and unloading of goods, such as warehouses, yards and 
freight houses. Covington Stock-yards Co. v. Keith (1891) 139 U. 
S. 128; Hutchinson, Carriers, 2nd ed., § 293d ; Elliott, Railroads, 
§ 1479. And, since the railroads, as public servants, exercise a 
portion of the sovereign power of the state, Scofield v. Railway Co. 
(1885) 43 Ohio St. 571, 593, it is held that they must provide these 
facilities without unjust discrimination as between shippers in sub- 
stantially similar circumstances. Ballentine v. Railroad (1867) 40 
Mo. 491 ; Elliott, Railroads, § 1468, because it is against the policy 
of the law to allow them to take advantage of their position as public 
servants to build up monopolies and stifle competition. Coe v. 
Railroad (1880) 3 Fed. 775. 

With regard to sidetrack facilities, it is held that sidetracks are 
not a part of the adequate facilities which a railroad is bound to 
provide, Covington Stock-yards Co. v. Keith, supra ; Mann v. Rail- 
road (Mich. 1903) 97 N. W. 721, and that in contracting to put in 
such sidetracks, the railroad is granting a mere favor by special con- 
tract, which, so far as its duty to the public is concerned, the rail- 
road company may remove at any time within its discretion. Jones 
v. Newport News etc. Co. (1895) 65 Fed. 736. Since the common 
law rule, that a common carrier must deliver to the warehouse of 
the consignee, is modified in the case of railroads, Thomas v. Rail- 
road (Mass. 1845) 10 Met. 472, and, since the granting of sidetrack 
facilities must necessarily increase the difficulties of operation of the 
road, questions concerning which should be left largely to the dis- 
cretion of the managers, People v. Chicago cV Alton Railroad (1889) 
130 111. 175, it seems that the conclusion of the courts that, so long 
as a railroad does not hold itself out to provide siding facilities, the 
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granting of such facilities is entirely a matter of special contract, is 
a logical and sensible one. 

Under this conclusion, the granting of sidetrack facilities to a 
shipper would seem to be analogous to the granting of special facil- 
ities to express companies, or circuses, or hackmen. In such cases, 
it is held that the railroad is not acting in its capacity as a common 
carrier, since a common carrier is under no duty to provide such 
special facilities. See Express Cases (1886) 117 U. S. 1; Coup v. 
Railway (1885) 56 Mich, in; Old Colony Railroad Co. v. Tripp 
(1888) 147 Mass. 35. Consequently, it is held that, in contracting 
to provide such facilities, the railroad may discriminate as to whom 
it shall deal with, the same as any other private company may, even 
to the extent of creating a monopoly. See Express Cases, supra; 
Old Colony Railroad Co. v. Tripp, supra. If, then, there is a com- 
plete analogy between the granting of siding facilities to shippers, 
and the granting of special facilities to express companies, the con- 
clusion would seem to be inevitable that a railroad may discriminate 
in furnishing sidetracks, even where such a discrimination results in 
the building up of a monopoly in favor of the preferred shipper. 

This analogy, however, cannot be carried too far. Although, 
as between the railroad and the express company, the relation is that 
of one private company to another; as between the railroad and the 
shipper, the public functions of the road do come into play to the 
extent of the holding out of the railroad to serve the shipper, 
namely, to carry his goods for a reasonable price with adequate 
facilities. To the extent of this holding out, the railroad owes the 
shipper all the duties of a public servant. Now, since the welfare 
of the public forbids that a railroad shall grant one shipper better 
rates than it grants to another, when the shippers are in substan- 
tially similar circumstances, and such discrimination tends to foster 
a monopoly, both at common law, Messenger v. Railroad (1873) 36 
N. J. L. 407; id. (1874) 37 N. J. L. 531; State v. Railway Co. 
(1890) 47 Ohio St. 130, and under the Interstate Commerce Act, 
Rice v. Railroad (1888) 1 Interst. Com. Rep. 503, 547, it would 
seem that the public welfare also demands that a railroad shall not 
grant one shipper better loading and unloading facilities in the way 
of sidetracks than it grants to another, when the shippers are in 
substantially similar circumstances and the result of such discrimi- 
nation is to create a monopoly in favor of the preferred shipper. See 
Wight v. United States (1897) 167 U.S. 512. However strongly it 
may be urged that a railroad does not hold itself out to furnish side- 
tracks, the practical result of granting them is a cheaper cost of 
transportation, and, since a railroad may not discriminate unjustly 
in the granting of speeial rate favors to shippers, it is difficult to see 
why it should be allowed to do so in the granting of siding facili- 
ties. The granting of special rates is as much a favor and as much 
the subject of special contract as the granting of sidetracks, and it 
would seem to be equally detrimental to the public welfare and the 
welfare of the shipper, whether the railroad discriminates as to rates 
between shippers in substantially similar circumstances, so as to 
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force the unfavorable shipper out of business, or whether the same 
end is accomplished by discrimination as to siding facilities. 

This was the view taken by the Interstate Commerce Commis- 
sion in a recent case decided under the Interstate Commerce Act, 
in which it appeared that the shippers were in substantially similar 
circumstances, and the result of the discrimination in furnishing the 
sidings was to create a monopoly as against the complainant. Red 
Rock Fuel Co. v. Baltimore & Ohio Railroad Co. (1905) 11 Interst. 
Com. Rep. 438. Upon the facts as stated in the principal case, the 
decision seems correct in legal theory and in accord with the pur- 
pose of the Interstate Commerce Act to prevent the fostering of 
monopolies by the railroads. Interst. Com. Act, 24 U. S. Stat. 379. 
As a practical proposition, however, the doctrine set forth in the 
principal case is not one which will admit of very wide application. 
The increased difficulties in the operation of the road for the best 
interests of the public, which may result from the granting of side- 
tracks, and the various differences in circumstances which must 
exist between shippers, together with the fact that the railroads do 
not hold themselves out generally to provide such facilities, would 
seem to justify the refusal of them, unless, as in the principal case, 
no increased difficulty in the operation of the road which affects its 
service in general is shown, and unless the shippers are in substan- 
tially similar circumstances, so that the discrimination results in a 
monopoly. 

Control of Governor by Mandamus. — Although it is inevitable 
under the division of powers upon which our governmental systems 
are based, that the spheres of the departments should encroach to 
some extent upon each other, the efficiency of government demands 
that these depositaries of sovereign power should work without 
friction and avoid conflicts, and that each should be independent 
and co-ordinate. Kilbourn v. Thompson (1880) 103 U. S. 168; Low 
v. Towns (1850) 8 Ga. 360, 372. Accordingly, it is with hesitation 
that any power involving the element of control by one department 
over either of the others is established. In re Legislative Adjourn- 
ment (1893) 18 R. I. 824. The courts, for instance, have been 
unwilling to declare in favor of a right to enjoin either the legis- 
lative or the executive, State v. Johnson (1866) 4 Wall. 475, 500, or 
to subject them to judicial process. Appeal ofHartranft (1877) 85 
Pa. St. 433. It is apparent that the writ of mandamus, which has 
been denned as " a command issuing from a common law court of 
competent jurisdiction in the name of the state or sovereign, directed 
to some * * * officer * * * requiring the performance of some 
particular duty therein specified'', High, Ex. Legal Rem. § 1, is 
equally inconsistent with a system of co-ordinate departments and 
objectionable as tending to create friction between them. For these 
reasons a great majority of the courts have refused to issue a man- 
damus to the governor of a state. People ex r el. Sutherland v. Gov- 
ernor (1874) 29 Mich. 320; Hovey v. Slate (1890) 127 Ind. 588; 
State v. Fletcher (1867) 39 Mo. 388; Vicisiurg Railroad Co. v. 
Lowry (1883) 61 Miss. 102. 



